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SYSTEMIC COMPLIANCE COMPLAINTS: MAKING IDEA'S
ENFORCEMENT PROVISIONS A REALITY
Monica Costello*
Since the passage of what is now known as the Individuals with Disabilities Edu-
cation Act ("IDEA") in 1975,. this country has recognized the importance of
providing appropriate educational services to students with disabilities. When a
school district fails to provide these services, an organization can file a compliance
complaint with the state's designated education agency to investigate the violation.
This Note uses California as a case study and argues that state education agencies
should be required to investigate systemic violations, even when the names of af-
fected students are not provided. To effectively protect the rights of students with
disabilities and to help organizations conserve their limited resources, this Note ar-
gues that Congress should reduce the barriers to obtaining relief for students with
disabilities by outlining a clear statement of the state education agencies' obliga-
tion to investigate all valid compliance complaints.
INTRODUCTION
Administrators at School District One distribute a memorandum
to employees discouraging the placement of students in special
education programs. Parents at School District Two do not receive
mandatory progress reports about their children with disabilities.
Speech and language therapists at School District Three are told
that they can serve only half of the eligible students per semester.
Concerned teachers and parents want to stop this illegal behavior
but are concerned about retaliation. They decide to approach an
organization that protects the rights of people with disabilities and
ask the organization to file the necessary complaints. Although the
relevant federal laws and guidance suggest that this route is per-
missible,' the state departments of education in several states have
refused to hear these complaints unless the organization provides
the names of affected students,' which could implicate the very
teachers and parents that wished to remain anonymous.
University of Michigan Law School, J.D. expected 2008; Michigan State University,
B.A. 2004. I would like to thank Keith Sakimura and Brigitte Ammons from Protection &
Advocacy, Inc., Larisa Cummings from Disability Rights Education Defense Fund, and
Mark Cody and Veena Rao from Michigan Protection & Advocacy Service, Inc. for discussing
this issue with me.
1. See infra text accompanying notes 27-36.
2. These states include Michigan, Settlement Agreement and Release of Claims,
Mich. Prot. & Advocacy Serv., Inc. v. Watkins, No. 5:01-CV-72 (W.D. Mich. May 6, 2003);
Arizona, Consent Decree, Dunajski v. Keegan, No. CIV 99-0353 PCT RCB (D. Ariz. 2001);
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This Note begins with an overview of the development of special
education in the United States and a description of the available
enforcement procedures. California will be used as a case study,
given that the California Department of Education has only re-
cently begun accepting these complaints after prolonged litigation
by an organization seeking to file these complaints.3 This Note will
describe why the failure to accept systemic compliance complaints
presents such a vexing problem and will provide arguments for
other states to employ in the event that they are confronted with
this same issue. This Note will conclude by advocating for federal
intervention to reduce barriers and resolve this issue in all states to
prevent the resort to costly litigation.
I. HISTORICAL OVERVIEW
The early treatment of people with disabilities was marked by
separation, exploitation, and even genocide. 4 Children with dis-
abilities were often kept at home and denied educational
opportunities.5 In the United States, children with disabilities be-
gan receiving instruction in the early 1800s, but their education
was focused primarily on religious values and preparation for me-
nial work.6 This remedial education generally took place in
institutions, segregated from mainstream America. Social Darwin-
ist concerns prevalent during this period supported the need to
separate these "undesirables" from the rest of society and prevent
them from procreating. 8 Despite the push to place children in in-
stitutions, many children with disabilities could not even take
advantage of this limited opportunity because their parents were
unaware of the option or were unwilling to release the child from
and California; Request for Dismissal with Prejudice and Order, KC. v. San Ramon Valley
Unified Sch. Dist., No. C05 4077 MMC (N.D. Cal. Aug. 3, 2007), Interview with Brigitte
Ammons, Educ. Advocate, Prot. & Advocacy, Inc., in LA., Cal. (June 28, 2006) [hereinafter
Ammons Interview], Telephone Interview with Larisa Cummings, Staff Attorney, Disability
Rights Educ. Def. Fund, in Berkeley, Cal. (Nov. 22, 2006) [hereinafter Cummings Inter-
view].
3. See Request for Dismissal with Prejudice and Order, KC. v. San Ramon Valley Uni-
fied Sch. Dist., No. C05 4077 MMC (N.D. Cal. Aug. 3, 2007).
4. MARGRET A. WINZER, THE HISTORY OF SPECIAL EDUCATION: FROM ISOLATION TO
INTEGRATION 8 (1993).
5. Michael A. Rebell & Robert L. Hughes, Special Education Inclusion and the Courts: A
Proposalfor a New Remedial Approach, 25J.L. & EDuc. 523, 527 (1996).
6. WINZER, supra note 4, at 78-80.
7. Deborah Peters Goessling, From Tolerance to Acceptance to Celebration: Including Stu-
dents with Severe Disabilities, in SPECIAL EDUCATION IN THE 21ST CENTURY: ISSUES OF
INCLUSION AND REFORM 175, 178 (Margret A. Winzer & Kas Mazurek eds., 2000).
8. Rebell & Hughes, supra note 5, at 528.
[VOL. 41:2
Systemic Compliance Complaints
their care.9 Students that did participate in the classes at institu-
tions were usually older and only able to participate for a short
period of time.0
Starting in the early 1900s, state legislatures began to respond to
pressure from special education reformers and passed statutes
mandating compulsory education for students with less severe dis-
abilities." Despite the legal requirement to educate students with
disabilities, some school districts refused to educate these students
or encouraged them to obtain underage work permits to keep
them out of the classroom." When children with disabilities were
educated within their school district, they were frequently labeled
and placed in special segregated classrooms for children with their
specific disability, isolated from their non-disabled peers.13
In the 1930s, both parents and professionals began to complain
about the segregation, poorly trained teachers, and remedial cur-
riculum for students with special needs. 14 These complaints, coupled
with an increase in the number of people with disabilities in the
workforce to further the war effort, contributed to a shift in the pub-
lic perception of people with disabilities.1 5 This shift continued to
gain momentum after World War II, with advances in medicine and
technology, as well as funding by both state and federal govern-
ments. 16 Support for the inclusion of people with disabilities in the
1950s, 60s, and 70s, lead to favorable decisions by federal courts,17
deinstitutionalization, and the creation of less segregated special
education programs.8 These changes became mandatory for all
school districts with the 1975 passage of Public Law 94-142, com-
monly known as the Education for All Handicapped Children Act
9. WINZER, supra note 4, at 79-80.
10. Id. at 141-42, 178.
11. Susan Bray Stainback, The Inclusion Movement: A Goal for Restructuring Special Educa-
tion, in SPECIAL EDUCATION IN THE 21ST CENTURY: ISSUES OF INCLUSION AND REFORM, supra
note 7, at 27, 28.
12. WINZER, supra note 4, at 330.
13. Id. at 331.
14. Id. at 364.
15. See ROBERT EVERT CIMERA, THE TRUTH ABOUT SPECIAL EDUCATION: A GUIDE FOR
PARENTS AND TEACHERS 10 (2003).
16. WINZER, supra note 4, at 364, 373.
17. See, e.g., Mills v. Bd. of Educ., 348 F. Supp. 866, 874-76 (D.D.C. 1972) (granting
summary judgment to plaintiff class of children with disabilities because defendant school
board violated the due process and equal protection clauses of the Constitution by failing to
provide a free public education to students with disabilities); Pa. Ass'n for Retarded Chil-
dren v. Pennsylvania, 343 F. Supp. 279, 285-88, 302 (D. Pa. 1972) (upholding a Consent
Agreement to ensure that mentally retarded children would be provided with a free public
education and appropriate training).
18. WINZER, supra note 4, at 380-81.
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("EHA"). 9 ELA was designed to be a comprehensive law regulat-
ing the provision of special education.2 0 Congress has re-authorized
this law many times, and EHA is now known as the Individuals with
Disabilities Education Act ("IDEA").21
In its current form, IDEA ensures that students with disabilities
receive a free education that is appropriate for their individual
needs.22 This education must be provided in the least restrictive
environment, meaning that students must be educated with their
non-disabled peers to the greatest extent possible. After the stu-
dent is evaluated using culturally fair measures, 4 a team of
professionals develops an Individualized Education Program
("IEP") for the student. The IEP details the child's needs and
educational goals, as well as the services and accommodations
needed to attain those goals.26 IDEA mandates procedural safe-
guards for parents and guardians of students with disabilities,
including the right to participate throughout the evaluation and
IEP process and the right to receive due process in disputes.2 , Un-
fortunately, school districts do not always follow the requirements
of IDEA. In these cases, IDEA's implementing regulations provide
enforcement procedures enabling an individual or organization to
file a complaint that generates an investigation of the alleged viola-
tion.8 Although these complaints may be filed by an individual and
can allege specific violations relating to an individual child, this
Note will focus on organizations that wish to file complaints to cor-
rect systemic violations that affect multiple students.
II. ENFORCEMENT PROCEDURES
IDEA contains provisions to provide a system for making a com-
plaint to address violations of the law.2 The State Education
Agency ("SEA"), usually the state's Department of Education, must
"adopt written procedures for resolving any complaint, including a
complaint filed by an organization... that meets the requirements
19. Education for All Handicapped Children Act of 1975, Pub. L. No. 94-142, 89 Stat.
773 (1975).
20. See S. REP. No. 94-168, at 8-9 (1975).
21. 20 U.S.C.A. §§ 1400-1482 (West 2007).
22. Id. § 1412(a)(1).
23. Id. § 1412(a) (5) (A).
24. Id. §§ 1412(a) (7), 1414(b) (3).
25. Id. §§ 1412(a) (4), 1414(d) (1)(B).
26. Id. § 1414(d) (1)(A).
27. Id. §§ 1412(a) (6), 1415.




of § 300.153 by [plroviding for the filing of a complaint with the
SEA .... Section 300.153 only requires the name of an affected
student if the reporter alleges a violation "with respect to a specific
child."3' The previous version of IDEA did not require the name of
an affected child for any complaint.32 Moreover, under IDEA, the
SEA is the party responsible for "ensuring that the requirements of
[IDEA] are met .... ,3 The state is also required to "monitor im-
plementation of [IDEA] ... and enforce [IDEA's provisions].
SEAs have a great deal of power, as they are authorized to go into
implicated schools 35 and review records to investigate alleged viola-
tions. 6 If a violation is substantiated, SEAs also have the authority
to order the district to make the appropriate changes.37
Although SEAS are charged with monitoring compliance, IDEA
does not provide details on how to accomplish these ends; instead,
the states are left to develop specific procedures through imple-
menting regulations. While this lack of specificity allows states to
tailor programs to meet their individual needs, it also provides
loopholes that enable states to avoid their responsibilities. SEAs in
several states have interpreted the regulations to reject complaints
alleging systemic violations when they are filed by an organization
that fails to name the affected students.
3
Although states cannot be forced to follow its guidance, the Of-
fice of Special Education Programs ("OSEP") is entrusted to
administer IDEA, which includes providing technical guidance to
school districts and agencies in interpreting IDEA.39 OSEP pub-
lished a memorandum on July 17, 2000, which states that SEAs
should investigate systemic complaints regardless of whether the
organization provides the names of individual students. 40 The di-
rector of OSEP, Kenneth R. Warlick, sent this memorandum to the
Chief State School Officers to provide guidance on the State com-
plaint procedures in 34 C.F.R. secs. 300.660-300.662, the
30. Id. § 300.151(a)(1) (i) (emphasis added).
31. Id. § 300.153(b) (4) (i).
32. See 34 C.F.R. § 300.662 (2006).
33. 20 U.S.C.A. § 1412(a)(11)(A)(i) (West 2007).
34. Id. § 1416(a)(1) (C).
35. 34 C.F.R. § 300.152(a)(1) (2007).
36. Id. § 300.152(a) (4).
37. See id. §§ 300.151 (b), 300.220(c)(3).
38. See sources cited supra note 2.
39. See U.S. Department of Education, OSEP: Mission Statement, http://www.ed.gov/
about/offices/list/osers/osep/mission.htmI (last visited Oct. 13, 2007).
40. Memorandum from Kenneth R. Warlick, Dir., Office of Special Educ. Programs, to
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predecessor to the current state complaint procedures found at 34
C.F.R. secs. 300.151-300.153. 4'
The memorandum states that organizations may file complaints
and that the state must resolve "any complaint that meets the re-
quirements of sec. 300.662, including complaints that raise
systemic issues ... ,42 The complaint must include "a statement
that a public agency has violated a requirement of [IDEA,] ... the
fact(s) on which the statement is based[,] and an allegation of a
violation that did not occur more than one year prior to the date
that the complaint is received." 43 Moreover, "[i]t is impermissible
... for an SEA to have a procedure that removes complaints about
... any ... allegation of a violation of [IDEA] from the jurisdiction
of its State complaint resolution system .... "" By permitting or-
ganizations to file compliance complaints regarding systemic
issues, by outlining requirements for the complaint's content that
do not include the names of affected students, and by forbidding
SEAs to remove such complaints from their jurisdiction, OSEP
supports the position that SEAs must accept such complaints.
Analogous to the SEAs' responsibility to enforce IDEA, the Of-
fice of Civil Rights ("OCR"), a federal agency, is responsible for
enforcing section 504 of the Rehabilitation Act of 1973 and Title II
of the Americans with Disabilities Act of 1990 against certain
groups, including state education agencies and school systems.5
The procedures for filing an OCR complaint explicitly state that
the "names of the injured person(s) are not required 4 6 and that
the "organization filing the complaint need not be a victim of the
alleged discrimination, but may complain on behalf of another
person or group."47 However, SEAs have not always adopted these
guidelines.8
III. CASE STUDY: CALIFORNIA
California's situation highlights the struggles of organizations
seeking to ensure that the Department of Education does not
41. Id. at 1-2.
42. Id. at 4.
43. Id. at 5.
44. Id. at 4.
45. Office for Civil Rights, U.S. Department of Education, How to File a Discrimina-
tion Complaint with the Office for Civil Rights, http://www.ed.gov/about/offices/list/ocr/
docs/howto.html?src=rt (last visited Oct. 13, 2007).
46. Id.
47. Id.
48. See sources cited supra note 2.
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improperly reject systemic complaints. California has only recently
changed its procedures to allow organizations to file systemic com-
plaints with the SEA without requiring that the names of affected
students be provided .4 This case study will explain what happened
in California and provide arguments that can be utilized in other
states confronting similar problems.
California's implementing regulations require that the Califor-
nia Department of Education ("CDE") investigate "complaint[s]
involv[ing] a violation of federal law governing special education,
[IDEA], or its implementing regulations."50 The complaint must
identify the basis for appealing to the CDE and provide "clear and
verifiable evidence" supporting the claim." Nothing in the regula-
tions suggests that the names of affected individuals must be
included.
As recently as May 2006, organizations have had difficulties filing
systemic complaints with the CDE.5 ' The Disability Rights Educa-
tion and Defense Fund attempted to file a compliance complaint
to correct systemic violations of IDEA where school districts failed
to provide access to medication for students with diabetes.5 3 The
CDE refused to accept the complaint and argued that the complaint
needed to state the names of affected students before the complaint
could be processed. 4 In May 2006, Protection and Advocacy, Inc.
tried to file a compliance complaint alleging that a school district
was violating IDEA by not providing parents with reports on their
children's progress toward IEP goals.55 The CDE refused to accept
this complaint unless the names of affected students were in-
56cluded.
IV. PROBLEMS WITH REFUSING TO INVESTIGATE COMPLAINTS
There are serious problems with the SEA's failure to investigate
systemic complaints filed by organizations even if the name of an
affected student is not provided. This refusal harms the students
49. Request for Dismissal with Prejudice and Order, K.C. v. San Ramon Valley Unified
Sch. Dist., No. C05 4077 MMC (N.D. Cal. Aug. 3, 2007).
50. CAL. CODE REGS. tit. 5, § 4650(a) (7) (E) (2007).
51. CAL. CODE REGS. tit. 5 § 4650(b) (2007).
52. See Ammons Interview, supra note 2; Cummings Interview, supra note 2.
53. Cummings Interview, supra note 2.
54. Id.
55. Ammons Interview, supra note 2.
56. Id.; E-mail from Keith Sakimura, Assoc. Managing Attorney, Prot. & Advocacy, Inc.,
to author (Nov. 28, 2006) [hereinafter Sakimura Correspondence] (on file with the Univer-
sity of MichiganJournal of Law Reform).
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and parents whose rights are being violated, the teachers and other
parties who may need to remain anonymous for fear of retaliation,
and the filing organizations that have to expend valuable resources
on further investigation.
By refusing to investigate potential violations of special educa-
tion provisions, the state and SEAs permit potential violations of
IDEA to continue unabated. The purpose of the enforcement pro-
cedures is to ensure that special education rights are preserved. 57
The Legislature knew that even with IDEA, violations would occur
and a system was needed to protect students with disabilities. 58 By
employing an overly restrictive view of the law and refusing to in-
vestigate complaints, SEAs fail to protect students with disabilities,
as required by federal law. 9
Instead of relying on organizations to file complaints, parents in
any state can challenge the violation as it relates to their child.6°
However, unlike an organization, a parent cannot make the larger
claim of a systemic violation. Relying on parents alone is an inade-
quate way to address special education violations.61 Often, parents
do not challenge violations because they lack the knowledge or
resources necessary to do so62 or because they fear that the school
will retaliate against their child.63 Even if the parent is successful in
filing a claim against the district and getting relief for their child,
the complaint will only resolve the problem for that one student,
and not necessarily for others affected by the systemic violation.
This strategy could result in violations disproportionately and
negatively impacting children whose parents lack the resources to
file an effective complaint.
School districts are required to inform parents of their rights
under IDEA, including the right to challenge decisions.6 However,
parents may not understand their rights, depending on their edu-
57. See S. REP. No. 94-168, at 9 (1975) ("[T]he Congress must take a more active role
under its responsibility for equal protection of the laws to guarantee that handicapped chil-
dren are provided equal educational opportunity. It can no longer be the policy of the
Government to merely establish an unenforceable goal requiring all children to be in
school. [The compliance procedures are] positive necessary steps to ensure that the rights
of children and their families are protected.").
58. See id. at 9, 25-26 (describing the details of the compliance procedures).
59. See supra text accompanying notes 27-36.
60. 34 C.ER. §§ 300.151-.152 (2007).
61. Lilliam Rangel-Diaz, Ensuring Access to the Legal System for Children and Youth with
Disabilities in Special Education Disputes, HUM. RTs. MAG., Winter 2000, available at http://
www.abanet.org/irr/hr/winter00humanrights/diaz.html.
62. Id.
63. Wrightslaw, Retaliation: A Primer and the Relation Triangle, http://
www.wrightslaw.com/info/retal.primer.htm (last visited Oct. 13, 2007).
64. See 20 U.S.CA. § 1415(d) (1)-(2) (West 2007).
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cation level and the way the school presents the large amount of
technical information. There are several books and websites de-
signed to educate parents about their rights, 6 but even if parents
are able to access these resources, they may not feel comfortable
challenging the violation because they lack the necessary knowl-
edge, they do not feel empowered, or they hold cultural beliefs
that discourage them from questioning authority.66 If a parent is
aware of the procedures to follow to make a complaint, they still
may not be able to afford an attorney to represent them in a due
process hearing.67 Even if parents know how to address the viola-
tion and can secure representation, they may choose to remain
silent for fear that the school district will retaliate against their
child by changing their IEP, by declining to provide services, or by
singling out the student in activities. 68
Retaliation is also a valid concern for teachers and staff. These
employees often directly witness the violations and are likely to
have the information needed to investigate and substantiate the
allegations. However, by providing more specific information, such
as the names of students, teachers and staff run the risk of being
linked to the complaint. Especially when employees lack tenure,
the school district may look for a pretext to fire them in retaliation
for providing information for a complaint.69 Although teachers
65. E.g., LAWRENCE M. SIEGEL, THE COMPLETE IEP GUIDE: HOW TO ADVOCATE FOR
YOUR SPECIAL ED CHILD (5th ed. 2007); LINDA WILMSHURST & ALAN W. BRUE, A PARENT'S
GUIDE TO SPECIAL EDUCATION: INSIDER ADVICE ON HOW TO NAVIGATE THE SYSTEM AND
HELP YOUR CHILD SUCCEED (2005); Lowry-Fritz Special Education Law Consulting Services,
Special Ed Moms, http://www.specialedmoms.com/index.html (last visited Oct. 13, 2007);
New York Special Education Lawyer, http://www.educationandfamilylaw.com/
PracticeAreas_2.shtml (last visited Oct. 13, 2007); Protection & Advocacy Inc.,
http://www.pai-ca.org/issues/specialeducation-pubs.html (last visited Oct. 13, 2007).
66. CIMERA, supra note 15, at 130.
67. See Kay Hennessy Seven & Perry A. Zirkel, Comment, In the Matter of Arons: Con-
struction of the IDEA's Lay Advocate Provision Too Narrow, 9 CEO. J. ON POVERTY L. & POL'Y
193, 193 (2002).
68. See Cummings Interview, supra note 2; see also Kutasi v. Las Virgenes Unified Sch.
Dist., No. 05-56006, 2007 U.S. App. LEXIS 17147, at *4-6 (9th Cir. July 19, 2007) (listing
parents' allegations of retaliation by the school district for challenging special education
decisions related to their son, which included refusing to pay for court-ordered services,
demanding that the parents complete additional requirements not requested of other par-
ents, setting up IEP meetings that the parents would not be able to attend, and humiliating
the mother in front of others when she visited the school); Jean Merl, District Settles with
Family; Manhattan Beach Schools to Pay Millions in Case Involving Special Education Student, L.A.
TIMES, Aug. 19, 2005, at B3 (discussing the school district's refusal to provide an appropriate
education to a student with autism and the resulting six year legal battle as an example of
retaliation).
69. See Settlegoode v. Portland Pub. Sch., 371 F.3d 503, 507-09 (9th Cir. 2004) (de-
scribing how a school district's evaluations of a teacher immediately changed and her
contract was not renewed after she told school officials about poor conditions for students
with disabilities).
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have some protection from unfair firing practices," the high stakes
of being fired and having to pursue this claim in court may out-
weigh their desire to provide information for a complaint. To avoid
being linked to the complaint and facing possible retaliation,
teachers and staff may be willing to provide select information to
an organization but wish to stop short of providing the names of
affected students.7
If an organization decides to file the complaint because school
employees and parents are reluctant to do so, the organization can
face difficulties in finding the names of affected students. These
organizations are often overburdened with work and stretched thin
because of limited staff members and financial resources.72 Organi-
zations should not be required to spend their limited time and
resources finding names of affected students, as it is unnecessary
under IDEA and it reduces the time and resources that are avail-
able for ensuring that schools are providing quality special
education services to students. This demand may work a dispropor-
tionate hardship on families who lack the financial resources or
know-how to hire private attorneys to correct the violations without
involving an organization. 7 In cases where there is a systemic viola-
tion, the organization may be willing to expend their limited
resources by filing a complaint to resolve a problem for multiple
students.74 However, the burden of finding specific students may be
overwhelming and may replace efforts to expose other violations.75
Moreover, if the school district fixes the problem for the named
student only, the organization's complaint may become moot until
another student's name can be provided.
If organizations try to challenge the SEA's policies to avoid hav-
ing to provide the names of affected students, they may face
additional hurdles in the court system. Some courts have found
that Section 1983 claims cannot be brought to remedy violations of
IDEA,76 while others have found that all administrative remedies
70. See id at 509, 520 (awarding damages to a teacher fired in retaliation for remarks
made about the conditions for students with disabilities).
71. See Sakimura Correspondence, supra note 56.
72. LAWRENCE M. SIEGEL, THE COMPLETE IEP GUIDE: How TO ADVOCATE FOR YOUR
SPECIAL ED CHILD 14/4 (3d ed. 2004) (stating that greater demand than supply is a draw-
back of seeking legal assistance from a nonprofit legal organization).
73. See supra text accompanying notes 65-68.
74. SIEGEL, supra note 72, at 14/4 (stating that nonprofits may focus on "cases that will
have an impact on a large number of children" instead of handling cases that only impact
individual students).
75. See Sakimura Correspondence, supra note 56.
76. See infra text accompanying notes 78-83.
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must be exhausted before a case concerning IDEA may be
brought."
Currently, there is no consensus in the courts regarding whether
IDEA's enforcement scheme is so comprehensive as to preclude
Section 1983 claims.8 In 1984, the Supreme Court held that the
administrative scheme outlined in EHA, the predecessor to IDEA,
precluded Section 1983 claims.79 In direct response to this deci-
sion, Congress amended the EHA to permit other actions.8 0 The
current provision of IDEA states: "nothing in this chapter shall be
construed to restrict or limit the rights, procedures, and remedies
available under the Constitution, the Americans with Disabilities
Act of 1990, title V of the Rehabilitation Act of 1973, or other Fed-
eral laws protecting the rights of children with disabilities....""
In California, the Central District and the Northern District ana-
lyzed IDEA's legislative history and found that Congress intended
to permit Section 1983 claims for violations of IDEA . However,
the Eastern District interpreted the legislative history more restric-
tively and found that Congress did not intend to permit Section
1983 claims when it enacted this provision, as Section 1983 is not
explicitly mentioned nor is it a statute designed to protect the
rights of children with disabilities.
Even if the court permits a Section 1983 claim for violations of
IDEA, it may require that the organization exhaust all administra-
tive remedies provided in the statute. The Supreme Court has held
that Section 1983 actions are free of the requirement to exhaust
administrative remedies. However, the text of IDEA suggests that
organizations must exhaust these remedies,' and courts have held
77. See infra text accompanying notes 84-86.
78. See Goleta Union Elementary Sch. Dist. v. Ordway, 166 E Supp. 2d 1287, 1293
(C.D. Cal. 2001) (stating that the Second Circuit, the Third Circuit, and the Northern Dis-
trict of California found that plaintiffs can bring a Section 1983 claim for violations of IDEA
but that the Tenth, Fourth, Sixth, Seventh, and Eight Circuits have found that plaintiffs may
not bring a Section 1983 claim for violations of IDEA).
79. Smith v. Robinson, 468 U.S. 992, 1013 (1984).
80. Goleta, 166 F Supp. 2d at 1292.
81. 20 U.S.C.A. § 1415(l) (West 2007) (citations omitted).
82. Goleta, 166 F. Supp. 2d at 1292; Emma C. v. Eastin, 985 F. Supp. 940, 945 (N.D. Cal.
1997).
83. Alex G. v. Bd. of Trs. of Davis Joint Unified Sch. Dist., 332 F. Supp. 2d 1315, 1317
(E.D. Cal. 2004).
84. Ellis v. Dyson, 421 U.S. 426, 433 (1975).
85. 20 U.S.C.A. § 1415(l) (West 2007) ("before the filing of a civil action under such
laws seeking relief... , the procedures [for a due process hearing and appeal] shall be ex-
hausted to the same extent as would be required had the action been brought under this
subchapter.").
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that administrative remedies must be exhausted even in Section
1983 actions when the suit is predicated on violations of IDEA.
8'
IDEA provides procedures for an organization to file compli-
ance complaints directly with the SEA without exhausting
administrative remedies,7 so in theory, an organization could file a
compliance complaint with the CDE alleging that CDE is violating
federal law by failing to establish procedures for ensuring that all
violations of IDEA are investigated."' According to the July 17, 2000
OSEP memorandum, the SEA can resolve complaints against itself
either by "appoint[ing] its own personnel ... or [making] ar-
rangements with an outside party to resolve the complaint."'
However, asking the SEA to monitor its own compliance is like ask-
ing the fox to guard the henhouse.
The organization may also convince the court to waive the re-
quirement to exhaust administrative remedies in certain
circumstances, including where "an agency has adopted a policy or
pursued a practice of general applicability that is contrary to the
law" or where exhaustion would be futile or inadequate. In an-
other California case, Zasslow v. Menlo Park City School District,91 the
court found that parents had to exhaust administrative remedies
because the violations they were alleging pertained only to their
daughter and were not "truly systemic" in nature.2 Zasslow suggests
that an allegation of a systemic violation would not require the ex-
haustion of administrative remedies. A court may also waive the
requirement that administrative remedies be exhausted if it finds
that the CDE adopted a policy contrary to IDEA or because it
would be futile to ask the CDE to investigate the practices that it
established. However, organizations with limited resources may not
be willing to expend the time and money needed to bring such a
suit, particularly if it is unclear whether they will be allowed to pro-
ceed with the suit without first spending even more time and
money to exhaust all administrative remedies.
86. E.g., Robb v. Bethel Sch. Dist. No. 403, 308 F.3d 1047, 1048 (9th Cir. 2002) (finding
that administrative remedies must be exhausted in a suit involving violations of IDEA, even
though the parents had filed a Section 1983 claim and sought only money damages that
were not available under IDEA). The court noted that its decision was in line with the Sixth,
Seventh, Tenth, and Eleventh Circuits. Id. at 1049.
87. See 34 C.F.R. §§ 300.151-.153 (2007).
88. See id. § 300.151(a) (1).
89. Warlick Memorandum, supra note 40, at 9.
90. Hoeft v. Tucson Unified Sch. Dist., 967 F.2d 1298, 1303-04 (9th Cir. 1992).
91. Zasslow v. Menlo Park City Sch. Dist., No. C 01-0537 SC, 2001 U.S. Dist. LEXIS
19177 (N.D. Cal. Nov. 19, 2001).




Exploring the possible counter arguments supporting the CDE's
previously narrow reading of the enforcement procedures may
help address this issue if it arises in other states.
There are several factors that may have contributed to the CDE's
narrow reading of the enforcement provisions of IDEA. The CDE
may have believed that this reading was permissible under IDEA
because the regulations did not explicitly state that SEAS were re-
quired to hear these complaints. The CDE may have felt that
denying these complaints was a way to conserve its limited re-
sources or that these complaints were less likely to be verified if the
names of affected students were not included. The CDE may have
faced resistance from the school districts in investigating these
complaints, as well, which may have contributed to its decision not
to accept these complaints.
The previous implementing regulations for IDEA did not make
a distinction between complaints related to individual students and
complaints related to a systemic violation,3 but the current regula-
tions include specific provisions about complaints made on behalf
of individual students. 94 Thus, the CDE may have believed that it
could not accept systemic complaints under the previous regula-
tions and that the new regulations permit it to hear such
complaints. However, this reasoning is inconsistent with the guid-
ance the CDE received from the OSEP memorandum95 and with
the CDE's previous practice of accepting systemic complaints if the
name of an affected student was provided.96 Even if the CDE be-
lieved that this narrow reading was permissible based on the
language of IDEA, it should have realized that this reading is not
permissible based on the purpose of the enforcing regulations,
which is to correct violations. The new regulations do not specifi-
cally state that systemic complaints should be accepted, so it is
possible that a SEA could continue to use the same narrow reading
to improperly reject these complaints.97 Shortly before the policy
change, the CDE was involved in a lawsuit alleging failure to pro-
vide adequate care for students with diabetes and failure to accept
systemic complaints when the name of an affected student was not
93. See 34 C.F.R. § 300.662 (2006).
94. 34 C.F.R. § 300.153(b) (4) (i) (2007).
95. See supra text accompanying notes 40-44.
96. See supra text accompanying notes 52-56.
97. See 34 C.F.R. §§ 300.151-153 (2007).
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provided.98 It is this lawsuit, more than the slight change in the
language of the IDEA regulations, which may have been the moti-
vating factor in the CDE's decision to change its policy. Other
SEAs, however, might not come to the same conclusion as the
CDE, especially if they are not involved in litigation on this subject.
The CDE may also have been motivated by a need to conserve
limited resources. The current economy and budget cuts99 may
have led the CDE to look for ways to cut expenses, including limit-
ing the number of claims it investigates. Although limited
resources are certainly a concern, SEAs cannot use this deficit as an
excuse to avoid their duty to enforce the law, as IDEA does not
state that SEAs must investigate a complaint unless it would be too
costly"'l Instead, SEAs could address budget issues by asking for
more funding and making a public appeal, as state politicians are
more likely to grant the request given public support for chil-
dren.'' SEAs could also address the lower budget by working to
streamline their processes, provided that the streamlining does not
result in failing to investigate complaints or correct violations.
Related to the issue of conserving resources, the CDE may have
decided not to investigate systemic complaints without the names
of affected students because it felt that these complaints would
consume more resources by requiring longer investigations or be-
cause they may be less likely to be verified. As the CDE only has
sixty days to complete their investigation and issue the final re-
port,02 there is pressure to receive as much information in the
complaint as possible. If the investigators do not know which stu-
dents to question, it may take more time and resources to
investigate the complaint and verify the claim.
98. Request for Dismissal with Prejudice and Order, KC. v. San Ramon Valley Unified
Sch. Dist., No. C05 4077 MMC (N.D. Cal. Aug. 3,2007).
99. See CAL. DEP'T OF EDUC., TESTIMONY BEFORE SENATE AND ASSEMBLY (2005),
http://www.cde.ca.gov/nr/sp/yr5/yrO5spO228.asp (prepared remarks of Superintendent
Jack O'Connell discussing the $2 billion that the California education system never received
in 2005 and Gov. Schwarzenegger's plan to continue reducing funding for education).
100. See 34 C.F.R. §§ 300.151-.153 (2007) (explaining SEA's obligation to ensure IDEA
is enforced); see also Mills v. Bd. of Educ., 348 F. Supp. 866, 876 (D.D.C. 1972) (finding that
lack of resources is not an excuse to deny children educational opportunities: "[Alvailable
funds must be expended equitably in such a manner that no child is entirely excluded from
a publicly supported education consistent with his needs and ability to benefit therefrom.
The inadequacies of the District of Columbia Public School System whether occasioned by
insufficient funding or administrative inefficiency, certainly cannot be permitted to bear
more heavily on the 'exceptional' or handicapped child than on the normal child.").
101. California State Superintendent of Public Instruction Jack O'Connell took this ap-
proach in opposing Gov. Schwarzenegger's plan to cut education funding. See O'Connel Says
Voters Won't Support Governor's Education Cuts, supra note 99.
102. CAL. DEP'T OF EDUC., SPECIAL EDuCATION COMPLAINT PROCESS 2, http://
www.cde.ca.gov/sp/se/qa/documents/cmplntproc.pdf (last visited Oct. 13, 2007).
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It may also be more likely that the complaint was based on a ru-
mor if student names are not required. However, given the
possibility of retaliation, 03 it seems unlikely that an informant would
fabricate a story about a non-existent violation, especially since there
is little to gain from such deceit. The only result of filing a complaint
is that the CDE will come to the school to investigate-the school is
not punished unless the allegations in the complaint are substanti-
ated and the school does not rectify the problem by the deadline set
by the CDE.10 4 SEAs have a duty to investigate all valid complaints to
ensure that IDEA's regulations are enforced.' 05 To ensure that this
important goal is realized, it is crucial that SEAs err on the side of
over-investigation rather than dismissing complaints that may ulti-
mately be valid.
The CDE may have been reluctant to investigate complaints if it
faced resistance from the school districts where systemic com-
plaints were alleged without the name of an affected student.
School districts may want to keep the CDE out of their schools to
minimize oversight and out of concern that the CDE might un-
cover improper or questionable practices.'06 The CDE has the
power to withhold funding or seek court enforcement of a correc-
tive plan as a sanction, so schools have an interest in avoiding CDE
scrutiny.17 The CDE investigators may feel more comfortable ad-
dressing this hostility when they have more information in the
complaint, like the specific name of a student. However, SEAs must
fulfill their obligation to enforce IDEA's regulations and protect
students with disabilities, irrespective of potentially uncomfortable
situations in the course of their duties.
103. See supra text accompanying notes 69-71.
104. Memorandum from Alice D. Parker, Assistant Superintendent, Cal. Dep't of Educ.,
to Special Educ. Local Plan Area & State-operated Programs, Dirs. & Adm'rs, Special Educ.
Admin'r at County Offices (Apr. 18, 2000) [hereinafter Parker Memorandum], available at
http://www.cde.ca.gov/sp/se/lr/omO418OO.asp (last visited Oct. 13, 2007) (discussing sanc-
tions for noncompliance with federal and state laws and stating that sanctions would be
imposed for "prolonged and substantial noncompliance," such as not "fulfill[ing] [the]
corrective actions by the due date").
105. 34 C.F.R. § 300.151(a)(1) (2007).
106. See Wrightslaw, Retaliation: California School Administrators Develop an "Enemies
List," http://www.wrightslaw.com/advoc/articles/EnemiesList.html (last visited Oct. 13,
2007) (describing the "Enemies List" created by the Association of California School Admin-
istrators, which included parents who questioned special education placements and filed
complaints with the Office of Civil Rights). The compilation of this list suggests that school
administrators are very concerned about minimizing attention to their practices.
107. See Parker Memorandum, supra note 104 (listing possible sanctions for non-
compliance).
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VI. REFORM PROPOSALS
There are several possible approaches to reforming the problem
of SEAS not accepting these compliance complaints. Although a
judicial or administrative approach is possible, the most successful
approach is likely to come from Congress.
OSEP could send out another memorandum to the SEAs explic-
itly stating that they must hear these valid complaints. This solution
is not satisfying, though, as OSEP does not have the ability to hold
non-complying SEAs accountable. 0 OSEP has already distributed a
memorandum stating that these complaints should be heard,'09 but
SEAS still refuse to hear them." ° Thus, SEAS may be unwilling to
voluntarily accept these complaints without outside pressure, sug-
gesting that solutions outside of the administrative realm should be
pursued.
It may be possible to resolve this issue through the court system.
Courts could be persuaded to hear these cases and find that SEAS
are in violation of IDEA for not investigating valid complaints. Or-
ganizations in at least three states-California, Michigan, and
Arizona-have addressed this problem by bringing lawsuits against
their SEAs, which were settled in consent agreements where the
SEAS agreed to hear these complaints. " ' However, there are several
drawbacks to the judicial approach. First, bringing a suit is expen-
sive and time-consuming."2 Without a universally binding decision
from the Supreme Court, each state will have to address this issue
individually. Moreover, for the judicial approach to realistically
work, Congress or the Supreme Court will need to clarify that these
claims can be brought under Section 1983 without exhausting ad-
ministrative remedies to encourage organizations to bring such
suits.
To resolve this issue and avoid the drawbacks of the administra-
tive and judicial approaches, Congress should clarify the
responsibilities of SEAS in the next IDEA reauthorization. The
clarification should explicitly state that SEAS must investigate sys-
temic complaints regardless of whether the affected students are
named. Although specifics under IDEA are generally left to the
108. See U.S. Department of Education, OSEP: Mission Statement, supra note 39 (listing
OSEP's duties, which does not include enforcement of special education laws).
109. See supra text accompanying notes 40-44.
110. See sources cited supra note 2.
111. See id.
112. Rangel-Diaz, supra note 61 (stating that special education cases are "labor-
intensive, often take a long time to resolve, can be very costly, and not enough public re-
sources are available to assist parents in special education representation.").
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discretion of individual states, the rejection of compliance com-
plaints hinders the federal goal of ensuring that the rights of
students with disabilities are protected. States cannot be permitted
to circumvent the purpose of IDEA by refusing to comply with
monitoring procedures. Congress should also focus on making it
easier to enforce claims against SEAs to avoid the problems faced
by organizations and parents in the courts. Congress should explic-
itly allow Section 1983 claims to be brought under IDEA and
excuse the requirement of exhaustion of administrative remedies
when there is a systemic problem with a SEA.
On a peripheral but related note, parents should be provided
with an educational advocate when their child is referred for spe-
cial education services. This advocate should attend at least the
first two or three IEP meetings with the parents and be available
for questions until the child graduates. Watchdog organizations
could be given funds to recruit advocates and to provide them with
the necessary training to be effective. Although this program will
require government funds, providing these educational advocates
could help reduce violations, so that the organizations would not
have to investigate and file as many complaints and the system
would not have to adjudicate as many disputes. This reform would
also ensure that parents, especially those without the resources to
seek this help on their own, are actually made aware of their rights.
CONCLUSION
Although we have made considerable progress from a time when
children with disabilities were thrust into isolated institutions, fur-
ther progress is hindered by state educational agencies' decisions
that undermine the federal legislation designed to protect the
rights of students with disabilities. By refusing to investigate allega-
tions of systemic violations because of the mere technicality of not
including the name of an affected student, these officials create
unnecessary work for the overburdened organizations trying to
help special education students and encourage an environment of
non-compliance with IDEA. With all the power wielded by SEAs, it
is crucial that watchdog organizations are able to effectively employ
the complaint process to stop systemic violations. A nationwide so-
lution, such as clearer obligations in the federal statute or a
Supreme Court holding that such practices are not allowed, is
needed to ensure that all students receive the education to which
they are entitled.
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